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. Memorandum in Support of Bill
to Provide an Attormey for

the New York Irdiams,

THE PROPOSITION.
The proposition is that the official suggested should
have the following powers and be charged with the following
w duties: |
| as. To advise the New York Indiens gemerslly upon
their rights and as to the steps proper for the protection of
é their interests.
b; To brirg erd prosecute, subject to the approval _

of the Department of the Interior, civil suits and proceedings

\  im the federeal courts as shell be necessary for the enforcement

of the rights ard protectiom of the interests of these tribes

except as to matters of difference betweern tribes or members. -
c. To asppear for and defend members of these tribes

i any cfiminal suit or proceeding brought ageinst them inm

federsl courts.
e N S PR

" REASONS IN SUPPORT OF THE PROPOSITION.

.. Existing federsl establishments are inadequate
to secure proper protection of the New York Imndianms.

1. Existing provisions within the Department

of the Interior consist practically of the services of & single
officer known as theAAgent for the New York Indians. This
office may and has generally been filled by laymen end the duties
heve consisted im the collecting and reporting of ststistics
covering the populetiom, industrisl activities ard moral and
physicel condition of these Ipndiemns, in addition to which this
agent distributes the ernrnuities peyeble to Six Nationm Indiens
by the federal govermment and the cloth which is arnuelly furnished
them by the federsl government. The compensation of this
officer ie $1000. a year. He has followed the policy of inactivity




4l I'esSpect to these lndians pursued by the Department of the
Interior for many $ears pest in regard to protectiom of tribsl
rights ard by acquiesemce in the exercise asnd ir the extemsion

of govermmerntal power over them by the State of New York. PFHe

has usually encouraged these Indiens to acquiesce or their part
in submission to stete jurisdictiom. FHe has mot protected them
ageinst such state activity so far &s that mey be harmful to them
or antaegonistic to the policies of federsl legisletion now in
force. He has thus acted ir harmomy, however, with the policy
of the Department of the Interior.

The Indiar office within lete years has gore on record
as declaring that the federal govermment has not assumed &any
Jurisdiction over the affasirs &rd lands of the New York Indians.
In 1898 the Indian Office advised that the legislature of New
York should by its own legislationm subject the actiom of tribsal

courts in respect to tribsl metters to the review of state

courts. (See
That attitude of the Indien Office wes not only erroreous in-
herently but in disrespect of the decisions of the federsl courts

}(
on this subject. In 1866 in the case of The New York Indians
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7,??,aﬁ_/ (5 Wallace 761), the United States Supreme Court held thst New
York State could not tax the Six Ngtions because the state had
no goverrmentel power over them. To extend legislstive power
on any other subject, or to exterd judiciel compulsiom is
equelly the sttempt to externd goverumental power on the part of

> N Aces
375) said that goverrmentsl juriddictiom over tribel Indians was

the state. /;;htzgg_the seme court in the Kagema czse (118 U. S.
in the federal government slone because it had never existed eny=-
where else. This question of law must be deemed closed now
beceause the Court of Appeals of New York im 1914, in People

ex rel Cusick vs. Daly as Sherif:f.}’(, (212 N. Y, 180), has held

thet the New York Indiers are no exception to the rule that

'gf; Indian tribes are subject omly to the govermmental powers of

S
{3

the federsl govermment. In the forty-eight years since the
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New York Indienm cese was decided the Interior Department hap

shown no pnew gctivity im looking after the New York Indianms.

The activity of the local sgent of that department in initiating
prosecutions for wrongs sttempted or perpetrated uporn these .
Indiars hes beer confimed, in cooperation with the Department

of Justice, to prosecuting those &nd only those who heve furnished
intoxicents to these Imdiens. Under the charge of this local
egent there were im 1912 & total of 54Q$ Six Netiom Indians
occupying reserves scettered zbout the state aggregating 87967
acres if we include the St, Regis tribe. The Census Bulletin

of 1890, dealirg with Six Natiom Indians,says that this sgent
exercises no charge over the St. Regis. Why the Interior
Depertment has wholly sbandoned this tribe if it has, is difficult
to explain. The United Stgtes treated with them as & tribe inm
1838. Certaimnly the ebendorment hes never beer authorized by
Congress nor have the St. Regis by any authority of Congress

been dissolved as an Indian trive and accepted into United

States citizenship. They exist as a tribe to-day ard occupy

land which they have occupied for centuries.

2. The Pepartment of Justice is possessed of power by
express stetute to ernforce federal legislatiom &ard is under &an
implied duty under the ‘decisions of the federal courts (224
U. S. 413) not only to prosecute for crimes committed upor Indians
but to brimg &ard prosecute remedisl civil suits to erforce and
protect their rights and interests. Perhaps no case of dereliction
on the pert of that department in those regpects mey heve occurred.
But there is probebly no record of & case of prosecution for
penalties by the Depsrtment of Justice of trespessers who have
invaeded New York reservations. Penslties ageinst trespassing
hunters have been provided by the U. S. R. S. (Sec. 2137) since
1834. In 1834 trespassing hunters destroyed game food while
to-day they destroy in sddition the food crops which the Six
Nation people have takenm psims to sow. Within the last few years,
because of the widespread posting of privete farm lards by white
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people of New York, hunters have swarmed over the Indier reserva-

tions of New York and have killed practicslly 21l livirg crestures
found thereon. These Indiens sre very loath to instigste pro=-
secution of their white neighbors for that results ir retsliation
elong the frontier, end unless thet umpleasant duty is performed
by some official charged therewith these tréspassers will go
unpunished. But the Department of Justice has come to be over-
whelmed with the business of white mem in New York State at
least, while its existirg facilities for work are practically
no greater thar they were fifty yesrs ego. The Pepartment
as now officered is iredequate for protectiom of the Six Nationms.
The department comnsiders that its first duty is togggzzzziFerring
directors of nmstional banks, counterfeiters esrnd violatoexs of
the anti-trust laws, snd the depertment officiezls heve little
time left to imitiate ard prosecute civil suits to protect Six
Nation interests in New York whatever the fect may be im this
regard ir other states where there are fewer whites arnd more -
Indians. In some of the westerr states United States district
attorreys do not hesitazte to appesl to the federal courts to
protect Indiens from Prosecution irn stste courts. Por such &
case see 109 Federsl Reporter 139. A recent instance of the wun-
activity of the Departmernt of Jnstice in respect to Six Nationm
interests has occurred as follows:

In the year 1906 a civil action wes instituted im
the supreme court of New York, Madisorn County, by & white person
cleiming en undivided irterest in & parcel of thirty acres of lend
to have the same partitiomed. The pleintiff traced her interest
through & deed executed by an Oneida Indiesm but made without the
consent either of the fedefal goverrment of of the govermment of
New York. The other shares were acknowlé&géd to belong to Oneida
Indians and the lerds to have beer & part of the lands reserved
to Oneides under stete treaties confirmed by the federsal govermmernt.

= The court held (133 A. D., N.Y. Reps, 514) thet it had jurisdictionm




F
of the case sand that to preserve the property which conteained

two houses and conceded to be worth some $1200., the whole must be
sold erd the proceeds divided. The land was sold in duve time,
being bid off by the plaintiff who encountered mo competition
from the Indiar defendants for they had nmo means to compete inm
land purchasing. After paying the plaintiff's costs out of the
proceeds there wes left sbout $7. epiece for each of the seven
or eight Indians recognized ss entitled to share in the remainder
of the proceeds. These Indiens with their families were then
forcibly ejected by the sheriff of the county from this land
which up to that time hsd from time immemorial been the home 6f
these Oneida Indians and their ancestors. These Indians made
protest to the governmor of the state but that proved imeffectual
for their protection. The writer learming of the affair invoked
the activity of the DPepertment of the Interior and of the Depart-
ment of Justice to procure the restoration of this land to these
Indians who thereafter became wanderers. After something like
a year of such effort the Department of the Interior recognized
that & wrong had been dome and called uponm the Bepartment of .
Justice to take actiomn. The Department of Justice about two

~ years ago directed the district attormey of the easstern district
of New York to investigate the case and to bring suit if the
facts justified. The writer them supplied the district attormey's
office with all documents necessary to establish the facts. No
action has as yet beer imstituted. It is not intended by what
hes been here said to cast reflectioms upon the faithfulness of
any federal official. It would seem, however, that so long as
the white man's govermment is fhe écknowledged protector of tribal
Indians, and that government in this case being the federal -
goverrment, the activities of that govermment should be exereised
in such 2 case as this for the protectiom of its own wards even
if the protection mbweswr—affedms of its own citizens he somewhat
interrupted. If the interests of white men must come first then

it follows that the interests of the New York Indians canmot be

properly cared for by the Department of Justice and the Pepartment




of the Interior umnless these departments are supplied with
additional officials detailed for the purpose.

‘

NEW YORK STATE ESTARLISHMENTS,

The State of New York has presumed throughout its
existence to possess and exercise a jurisdictionm coérdinete with
if not superior to the jurisdiction of the federal overmment
over the New York Imndians. Because federal E%;f:zg::;fthave
pursued & policy of inmactionm in this reggrd New York hes been
extremely active in the exercise of comtrol over these Indisans
through her legislature, her judicial department and the subordi-
nate officials of her executive departments. The state has created
and furnished officials through whom it has undertaken to
administer ostemnsibly for the protection of these Indians.

The state has furnished officers known as egents or sttormmeys to
various tribes as follows:

Agent to the Onondagas. (State Indian Lawj, Sec. 20,
Lews of 1909, Chap. 31). This officer is charged with the duty
of making up a rdll of the Onondagas and of distributing among
them the anmuity of $2430. payeble to them by the state. He
also supervises the leasing of Onondege lands which the state
laws say may be leased by the Omonmdagaes. This egent receives a
salary of $200. & year. There ere 538 Onondages and their re-
servation contains 6100 acres. This agent is mot thgir eadviser
and he has no power to protect agasinst encroaschments. , ‘

Attorney for the Seneca Netiom. (Indiam Lawf Sec. 74).
He must be an attormey at law. It is his duty to advise the tribe
as to their rights and to prosecute actionms with the consent of
the tribe and to defend actions brought against the tribe by
white persons. But whether or not he shall prosecute an action
rests in his own discretionm. The Senmeca Nation comsists of
923 Allegany Senecas and 1291 Cattaraugus Senecas, total 2214,
who occupy reservations containing in all 52789'acres. This

attorney'draws a saiary of $150. Prcsumably‘the office is filled

by & $150. men but mot to exceed $150. worth of performance will




be rendered by him;

The state furnishes no attorney or agent to the
Tuscaroras who number 367 and whose reservation contains 6249 acres.

Attorney to the St. Regis trive. (Indian Law Sec. 100).
This officer is not required to be ean attormey at law. It is his
duty to receive and distribute among the tribe $2131.67 payabdble
by the State of New York and 2ll other moneys belonging to the
tribe which may include rentals fazlling due under leases of
tribval lands which the state legislature has said might be leased.
It is also the duty of the attormey to bring actiom in the name
of the state to collect these remntzls when uhpaid. Presumably
in bringing such actiom he employs an attormey at law to assist
him. There are 1368 members of the St. Regis tribe who occupy
& reservation of 14648 acres. This officer repeives & compensa=-
tion of $150. 2 year and is necessarily a $150. man;

Attorney for the Tonswenda tribe. (Indien Lewy
Sec. 81). The Tonewandss are Senecaa; The duties of this
sttorney are performed emefficio by the district sttorney of the
County of Genesee. It is his duty under the New York statute to
sedvise the tribe ard its members ard to prosecute such sctions
a; he deems proper, erd on complaint of the Chiefs to brimng civil
suits in ceses of trespess. There sre 489 Tomawandes who occupy
& reservation of 7549 acres; With the corsent of the district
attorney the Tonawandas urder state legislationm may lease their
lands to white persons; This attormey draws for this extra
ssrvice $150. per year snd he camnot be expected to render
gervices worth muclh more.

It is the duty of the district attormey in any county
(Indian Lawg Sec. 11) to brirg civil suits ir case of trespass

upon tribel lends of Indians, but he mav only bring‘sﬁch suit where

the chiefs of the tribe gives bomds that they will pey the costs

if the suit is unsuccessful. It would seem to go without argument

that if en Indian tribe is entitled to protectiom ageinst tresg-
passers the protection should be externded to them without demanding
thet the chiefs give bonds. How Indisr Chiefs could enter into
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effective bonds when the enforcement of an execution against
them might result in the aliemation of Indian lands in defiance
of comgressioral legislation is not explained by the New York
statute which provides for this alleged protection. '

There is no state agent or attormey to the Cayuges.
But there are 181 Ceyuges meintaining their tribsl existence
under their own chiefs and domiciled prircipelly on the Cettarsau-
gus Reservetion of the Senecas who hsve furnished them with an
asylum since 1795 when the Cayugas sold the last of the Cayuga
lends within N®w York State. The state now pays the Ceyuges in
anruities $13306.18, but this sum i$ perd¥y shared by & few Cayuges
now living west of the Mississippi River.

The state furnished no agent to the Omeidas. The
Oneides hsve disposed of mpearly ell their lends ard under th
warrent of state legislation. There ere a few scattered pieces
that have never yet beem sold by the tribe. It is now commonly
but erromeously supposed thet the Oneide tribe in New York is
extinet end thet the lands constituting their former reservation
heve beern wholly divided among the individual Onmeides snd that the
title thereto is now held by force of state legislationm. There
are nevertheless 269 tribel Oneides ir New York msintaining their
own chiefs and holding together as best they can under those cir-
cumstances.

All the state officials above named are of & petit
order &end ere paid by the state. Such officials would if they
were disposed to be active in protecting the New York Indians,
feil to antegorize state jurisdictiom where it conflicted with
federsl jurisdictiom or comtravered federal legislation. Noge
of these state~-created agents or state-creasted attormeys with the ir
nominal compensatioms have ever been instrumental im securing by
civil remedy the redress of eny grievence ertertasined by these
tribes or tribal members or accourt of state aggression; No

cougting of such a responsibility should be expected from petit
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officials so compensated and so restricted in power of action by
statutes under which they are appointed.

In the building of schoolhouses and furrishing of
school teachers, erd ir the improvement of reservatiom roads by
the State of New York, and in the furmishing of higher educationel
fecilities by the federal government, there have been very
practicel erd grest berefits bestowed ir both cases uporn these
Indisns by these respective govermments, but this educsting of
these Indians has orly led them to a keermer eppreciatiom of their
trivel rights.

LEASES OF INDIAN LANDS.

The guthority which the State of New York has pre-
sumed to offer for themeking of leases of tribsl lands by the
Onondages end the St. Regis txibes, a prectice which has been
followed upon other reservatlons ir defiarice of the Indian Inter=-
course Act (U. S. R. S. Sec. 2116) which forbids the people of the
United States to enter into any leases of Indian lands without
the comsert of the federsl govermment. This system of leasing
ir New York State hes actuelly resulted ir & very lerge portion
of the territory of these reservations finding itself in the
possession of white men for farming purposes. The extension of
this occupation must add immeasursbly to the difficulties to be
erncountered im the future in the sdministration of Indian inter-

ests.

‘

MORE RECENT FORVS OF INVASION OF INDIAN RIGHTS,
Within late yesrs there have arisen new activities
in the way of detrimentsl end unwarranted invasion of the rights
paual
of the Six Natiorn people by New York officials. The, policy pursued
(. Pred Profsty Zavrhoc ()

by New Ybrk which would prohibit am unnaturelized Chinemen from
inheriting property located ir New York under the lews of New York (
(unless China ard the Un % alajétes greed betweer themselves to

reciprocal 1egislatlon)\ operates to deny the child of an Onondaga

woman marrying & Semeca man the right to ivherit from his father




because the sor is &n Omondaga erd therefore am alien among the
Senecas. Where such & cese has come before the Surrogate of the
County of Erie or of Genesee the Surrogate has considered that
such situation was one to be corrected and to comsider that the
steate judiciary is the proper body to maeke the correction, and he
holds &ccordingly that eststes of tribzl Indiens ere withir his
Judicial jurisdiction ard are to be edministered irn complismce with
the laws of the State of New York. The inte?mediate eppellate
courts of New York have upheld such decisions.. (In re Printup,
A D, Y. Y. 385, The surrogate's Indiar petitiomer who
expected ir such a cese to profit by evaeding the jurisdictionm
of his tribe over estates of deceased members, has ususlly found
that when his fether's property was reduced to money and the fees
of the white lawyer and of the white guardiars sppointed by the
surrogete's court are paid, there is mothing left after &ll for the
petitioner, for en Indier hes very little im the way of property
a8 his white brethrem are accustomed to appraise eststes.

Justices of the peace in the State of N®w York are &
class of men seldom learmed in the law end seldom versed in
Indian history in this day. And yet they entertain, with the
consent of the intermediate appellazte courts of the state &
New York jurisdictimmover disputes by Indisns where the defendant
objects to the jurisdictiom, and they remder judgments for or ;
ageinst the parties (Peters vs. Tall Chief, 121 A. D. N. YL 309).
If these judgments sre enforcible at all it mesmns that  the private
property of the Indian is to be seized by & sheriff. That m ans
that an ostensible lien of record is crested agsinst Ivdian land
which under federal legislation carnot be alienated. This pro-
cedure therefore is & defiasnce of federsl legislation.// After Athe
State of New York recently sdopted the policy of requiring by
statute that.all hunters take out a licemse to entitle them to
unt in New York, the state officials admiristergdg that law have
undertaken to enforce it againmst New York Indians hunting on their
bwn reservetions or enjoying reserved rights of hunting on ceded

lands. Petit officials celled geme wardemns in comnsequernce have




ergage r spying around upon the Indian reservations to discover

if they could &ar Indiam teking fish with a spear or Pperhaps
shooting & rabbit with a bow and arrow, both of which practices
ere forbiddem by the game law of New York, If that spplies to
Indiars, slthough that law does mot in terms say that it applies to
Indians on their own reserves. These geme wardens shsre in
any fines that they canm collect in these cases. No less an
officer than the attorney genersl of the stste withir 2 month
(November 1914) lert the power of his great office to this system
of persecutiom. He appeared in the supreme court of the state

to assist ir prosecuting three Serecas who last May were arrested
while engeged in spearing suckers in Indiar waters where they

had reserved the right to fish and Imunt without qualification as
to time and yxww® method to be pursued. An Indien when prosecuted
by such & formidable officer assuming to represent the great State
of Ne# York is mot likely to conceive that he canm successfully
regist the prosecution, much less hes he individually the means to
provzde himself with adequate assistsmce irn defending himself,

The result is that in tlose cases which have occurred year efter
year, the Indien is usually convicted, and when comvicted he hes
to pay the few dollars which he may possess to gsatisfy the fine or
g0 to the penitentiery. He ususlly goes to the penitentiary; ’Hb
comes out a sullen mem Bnd his children ipherit his sullenness.

It is the duty of the federal goverrment under its
obligation of protecting the New York Indians, to furnish them with
a competent attormey at its own expense to protect them against
these illegel end unwarranted prosecutions st the‘handu.of the
State of New York or in the pame of its euthority.

PROSECUTIONS OF NEW YORK INDIANS
IN FEDERAL COURTS.

It has seemed wise to congress that Indians should
be required in certain cases to behave as white men behave and
if they fail, to suffer the pemalty meted out inm the same cases
to white men; Accordingly er Indian who kills on his reservation,

or who robs, is prosecuted by indictment inm the federal courts.




When asked if he has counsel, snd he says he has not, he tells
the truth. Thereupon the court assigns to his defense some
young lawyer who covets expefience but who never perhaps defended
& criminal case before, much less had enough experience with an
Indien to understand ar Irndiem so far as the Indiam can be irduced
to talk. Statistics ere not eveilable and so cammot be given,
but the writer is firmly of the bpinion that the corviction of
Indiens for crime wher they are innocent, frequently occurs. To
guard egainst the likelihood of such & result in the case of &
people who are so clarrnish wnd who usuelly exhibit their higher
regard for their own imstitutioms by & stolid silence, requires
that provision for & skilled public defender of Indiens in
criminal cases in New York should be made. If as is mow widely
contended in the case of prosecution of white men, & public
defender of acknowledged skill should be provided, how much more
does that reasoming epply in the case of tribal Indians who are

still the ackrowledged wards of the ﬁhite man's goverhment ?

FINALLY,

The widely indulged view that the Six Nation Indians
ere an exception to the rule that the guthority of the United
States is superior to the authority of the state within which
Indian tribes may dwell, has beern due to nonaction in congress
and to the inactivity of federsl departments during the century
or more of the relatiomship betweerthe Six Netion Indiams end the
federal government. The creastion of an officer charged with the
duty proposed would center responsibility for action, ernd would
reflect & determination on the part of congress to make amends
for its pest neglect in this matter. The measure'would help to
clear up & situation which has become more snd more intolersble to
these patiernt people end which has furnished & false basis for
reasoning on the part of meny sympathetic white brethrem of the irs
as to what should be done for them.If it was the federal govermment

which was responsible for their proper care amnd for seeing that

they get justice, that duty camnmot be discharged to-day by the




military department for hostilities have long ceased to exist

between the Six Natiorn people and their white brethren. Thiq

duty must be discharged by activity of other departments, viz. the
" legislative, the judicial and the executive and, if suit should be
brought to vindicate Six Natiom rights, or if suits should be
defended to protect'their rights, neither the expense of prosecution
nor of the defense should rest @s & burdem upon these wards of
govermment. If these Indisns must go undefended whkere an aggression
is committed and must therefore beg or hire at their own expense

& lewyer here or a lawyer there, they will in either case be
employing locel lawyers accustomed to practice in state courts

and not accustomed to conceive that defemse sgainst sggression

may ever consist in challenging the judicisl jurisdictiom of state
courts ever ir er Indiern case. If these Indisns are in trouble thgy
cannot jourmey to Washingtom to-day to amy purpose to air their
grieveuces for when they get to Washingtom there is no ome there
with time to listen. They are entitled to approach the federal
govermment through an official counselor loceted near them, snd

thaet official should be invested with such power &s will compel
respect for the office he holds.

THE SERVICE WHICH WOULD BE REQUIRED/

The duties of this officer would umdoubtedly require
i him to attend all terms of district courts both in the western and
irn the morthern districts of New York conteining these reservations
ir connectior with criminel cases ageinst Six Natiom Indisns. He
might have to be engeged in the hendling of civil cases involving
their interests in any of the various federal courts. For some
time to come the promiscuous and widespread trespassing upon these
reserves would require that he bring and prosecute many suits for
penalties under the federal statutes . In addition he would have
to spend much time and exercise no little patience in enswering
the hundreds of guestions thet every generation of these Indiens
have to ask and as to which they have heretofore had difficulty
in getting saetisfaction. FHe would have plenty of work to do

for these 5500 Indiens living in such close contact with their many




millions of white neighbors.

A T=H% PRECEDENT.

In the regulsr Indian Approprimtionm Bill for the
year ending June 30, 1914 (Act of Jume 30, 1913; Chsp. 4), there
was appropriasted by Section 18 :

$250,000. for expense of zdmimistration

of the affairs of the PFive Civilized Tribes of

Oklahoma including such ettorneys as the secretary

of the Interior mey in his discretionm employ im

connection with probate metters affecting indi-

vidual ellottees. : g
Fo Guinkhlo hestiios cepane ales k-2 SAicen W05cey -

The present burdem of the federal goverument on account
of administration of Six Nationm interests does not exceed an average
of fifty cents per capita of the Indizms sffected. It would seem
that the expense of the proposed office of attorney was & very
modest increase amply justified by the importance of the interests
involved and &s well by the past meglect of the subject by the
federal governmernt,

THE VWRITER.

This memorendum is prepared by George P. Decker of
Rochester, N. Y, who has there practiced law for thirty years at
@ point midway betweer the Onondaga Reservatiom and the Tonawanda,
Cattareugus ard Allegany Reservetioms of New York Indiers, during
which period he has had officiasl experience successively as &
deputy in the office of the Attormey Gemerel; assistant to the
Counsel to the Govermor; Chief Counsel to the Depertmernt of o
Forest, Pish & Game; &ssistant counsel to the Conservation ﬁéi
Commission irn New York and, by special assigmment of the Department
of State, assistant in the preperation of the defense of the
United States to the British Claim now pending before ar Arbitra-
tion Tribumal involving the questior of the rights of the Cayuge
Indians in Cansda under the tresties between New York State and
the Cayuges. He was &lso one of the attorrneys for the New York
Cayugas in prosecuting for about eight years their clzim against
the State of New York which was finally adjusted by the State of
New York im the year 1913. He has beern employed directly by
the Sernecas to deferd them im g criminal prosecutiomsinstigated
by state officers of New York.
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